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August 10, 2021

Via U.S. Mail and Email
Planning and Zoning Commission, Town of Carbondale
c/o Janet Buck, Planning Director
511 Colorado Avenue
Carbondale, CO 81623
jbuck@carbondaleco.net
RE:

Crystal Outdoors, LLC – Request to Amend UDC

Dear Commissioners:
This firm represents the River Valley Ranch Master Association, Inc. (the “Association”).
River Valley Ranch (“RVR”) is a planned unit development in the Town of Carbondale established
pursuant to the Annexation Agreement recorded in the public records of Garfield County, Colorado
on January 15, 1995, at Reception No. 473424 (the “Annexation Agreement”), Ordinance No. 20,
Series of 1994, recorded in the public records of Garfield County, Colorado on January 16, 1995 at
Reception No. 473426 (the “RVR PUD”), and subsequent platting with the Town.
The purpose of this letter is to provide public comment on behalf of the Association with
respect to the materials submitted by Crystal Outdoors, LLC (“Crystal”) requesting that the Town
amend its Unified Development Code (“UDC”) with respect to the application requirements to amend
PUDs and re-zone property in the Town (the “Request”). It is my understanding that the Town has
scheduled time for Crystal to present the Request to the Planning and Zoning Commission (“P&Z”)
at its meeting scheduled for August 26, 2021. For the reasons set forth herein, the Association
respectfully requests that the P&Z deny the Request and maintain the UDC in its current form.
1. Background and Context of the Request.
Although the Request would apply to all PUDs and re-zonings in the Town, Crystal’s request
is undeniably self-serving. Thus, it is important to understand the history of this matter and the
context in which the Request is being made.
Crystal currently owns the Golf Course Parcels in the RVR PUD. Golf Course Parcel #6 is
used as the driving range for the golf course at RVR (the “Driving Range Parcel”). The golf course,
including the driving range, is a fundamental component of the RVR PUD, as reflected throughout
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the Annexation Agreement, RVR PUD, and development approvals for RVR. 1 When Crystal
acquired the Golf Course Parcels in November 2018, it did so with full knowledge of not only the
restrictions on the use of the Golf Course Parcels, but also the Town’s requirements for amending
PUDs.
In 2018, Crystal’s predecessor-in-interest, RVR Golf, LLC, sought to amend the RVR PUD
to remove the Driving Range Parcel from the PUD and rezone it to Residential/High Density (R/HD)
(the “2018 Application”). See Exhibit A, Letter from RVR Golf dated July 19, 2018. As part of the
2018 Application, RVR Golf requested an interpretation of the UDC regarding the application
requirements to amend the RVR PUD, specifically with respect to the following section in the 2018
UDC:
“All PUD amendment applications submitted by a property owner shall be
signed by at least 50 percent of the owners of the area of real property within
the area that is directly subject to the proposed amendment to the PUD, or their
designees.” (emphasis added) (the “Old PUD Amendment Requirement”).
By letter dated August 9, 2018, Planning Director Janet Buck concluded that “all private
properties within the RVR PUD will be directly subject to the potential amendment of the PUD to
rezone the driving range to allow high-density residential development” and, thus, at least 50 percent
of owners of property in RVR were necessary to sign an application to amend the RVR PUD (the
“2018 Interpretation”). See Exhibit B, Letter from Town dated August 9, 2018.
Dissatisfied with that conclusion, RVR Golf initiated an appeal of the 2018 Interpretation to
the Town’s Board of Adjustment; however, upon submitting a letter of intent to appeal, RVR Golf
never pursued the matter any further and the 2018 Interpretation stood as final. See Exhibit C, Letter
from RVR Golf dated August 15, 2018. Instead, RVR Golf sold the Golf Course Parcels to Crystal
in November 2018.
On the heels of the 2018 Interpretation, the Town, through P&Z, initiated a text amendment
to the UDC. Among other matters, the amendment sought to clarify the requirements for submitting
an application to amend a PUD. To my knowledge, neither RVR Golf nor Crystal provided any
public comment or otherwise participated in this public legislative process, despite the opportunity to
do so, and the Town did not otherwise receive any public comment opposing changes to the Old PUD
Amendment Requirement.
Ultimately, Section 2.4.3.D of the UDC was amended to state the following with respect to a
PUD Amendment:

1 The Annexation Agreement states: “…the Developer hereby agrees to develop, and pay for construction of an eighteen
(18) hole championship caliber golf course, driving range, club house and related facilities and at least two tennis courts,
all of which will at all times be open to the public” (emphasis added). The RVR PUD states: “The golf course, driving
range, club house, and related facilities shall be privately owned but open to public at all times” (emphasis added).
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“Applications to amend a PUD that has received final approval and been
adopted by the Board of Trustees shall be filed with the Planning Department.
All PUD amendment applications submitted by a property owner shall be
signed by at least 50 percent of the owners of the real property within the PUD
that is directly subject to or affected by the proposed amendment to the PUD,
or their designees. The Planning Commission may also initiate an amendment
to a PUD at a regular meeting.” (emphasis added) (the “PUD Amendment
Requirement”). 2
As you can see, the primary change to this section was to add the phrase “or affected by” to the
requirement standard for submitting an application to amend a PUD. In doing so, the Town made
abundantly clear the requirement for submitting an application to amend a PUD, consistent with the
long-held Town interpretation of the Old PUD Amendment Requirement in the UDC. Accordingly,
to submit an application to amend the RVR PUD, an application must be signed by at least 50% of
the owners of property in the RVR PUD. In addition, for general re-zonings, the UDC provides that
such amendments may be initiated by “persons owning at least fifty percent of the real property within
the area affected by a proposed amendment.” See UDC § 2.4.2.B 1.
Crystal purchased the Golf Course Parcels in RVR fully aware of the restrictions on use of
the property and the PUD Amendment Requirement. Nevertheless, Crystal is now taking its own
shot at attempting to alter the PUD Amendment Requirement and then unilaterally pursue an
amendment to the RVR PUD for development of a high density residential project or a “boutique
hotel” on the Driving Range Parcel. These are extraordinarily unpopular development concepts in
RVR 3 and entirely at odds with review standards for any PUD amendment under the UDC 4. First
2 The amended UDC became effective in November of 2020.
3 The Association’s 2018 survey of owners resulted in over 88% of the 273 respondents opposing these development
concepts (with 76% strong opposing).
The full results are on the Association’s website https://drncvpyikhjv3.cloudfront.net/sites/240/2019/08/26232309/RVR-Golf-Survey-FINAL-8.9.18.pdf
4 “Amendments to a PUD may be approved if the Board of Trustees finds that all of the following approval criteria have
been met:
i. The amendment: (1) is consistent with the efficient development and preservation of the entire PUD; (2) does not affect,
in a substantially adverse manner, either the enjoyment of land abutting or across a street from the PUD, other lands
within the PUD, or the public interest; and (3) meets or exceeds the benefits to the Town provided by the original PUD.
ii. The amendment addresses a unique situation, confers a substantial benefit to the Town, or incorporates creative site
design such that it achieves the purposes of this Code and represents an improvement in quality over what could have
been accomplished through strict application of the otherwise applicable district or development standards.
iii. After amendment, the PUD will continue to have an appropriate relationship to the surrounding area, with any
unreasonable adverse effects on the surrounding area being minimized or mitigated.
iv. The amendment is not likely to result in significant adverse impacts upon the natural environment, including air, water,
noise, stormwater management, wildlife, and vegetation, or such impacts will be substantially mitigated.
v. Facilities and services (including roads and transportation, water, gas, electricity, police and fire protection, and sewage
and waste disposal, as applicable) will be available to serve the subject property while maintaining adequate levels of
service to existing development.
vi. The amendment will promote the public health, safety, and general welfare.
vii. The amendment is consistent with the Comprehensive Plan and the purposes stated in this Unified Development
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comes the Request, which would deprive property owners in PUDs throughout Town of the longestablished right to be a necessary element of a PUD amendment process.
Rather than engage owners and even attempt to abide by the PUD Amendment Requirement 5,
Crystal instead seeks a procedural remedy to its substantive problem - to remove its historical barrier
to entry to submit an application to amend the PUD. We’ve been here before. Except, this time
Crystal’s Request includes a misguided memo from Otten Johnson, P.C. in an effort to unduly
influence the Town. The outcome should be the same: preserve the UDC to require at least 50% of
owners in a PUD to sign any application to amend the PUD.
2. The Town has Absolute Discretion to Deny the Request.
Under the UDC, only the P&Z and Board of Trustees are empowered to initiate a text
amendment to the UDC. See UDC § 2.4.1.B. Thus, Crystal may only request that the P&Z utilize
its discretion to initiate an amendment to the UDC. Amendments to the UDC of general applicability
are fundamentally a legislative act, for which P&Z has broad discretion. A decision whether to even
initiate such an amendment is more administrative in nature and comes with even broader discretion.
As stated above, the Town recently addressed this issue and intentionally adopted the PUD
Amendment Requirement. Crystal did not participate in that process nor object to the PUD
Amendment Requirement at that time. The Town should not feel obliged to now commence yet
another examination of this well-settled issue based upon receiving the Request. Further, if Crystal
wishes to pursue an amendment to the UDC outside of the Town’s normal process, Crystal’s owners
could do so through the Constitutional initiative process. 6 If the Request is as prudent as argued by
Crystal, then perhaps Crystal may find some citizen support, which has otherwise been clearly
demonstrated to be lacking in its present endeavor. 7 Again, for this and the other reasons stated
herein, there is simply not a compelling reason to accept the Request and initiate such an amendment
at this time.
Code.” See UDC § 2.4.3.D.1.c.
5 Likely due to the unpopularity of the impending proposal, Crystal has not attempted to obtain the signature of any RVR
owner on an application to amend the RVR PUD. In other words, Crystal has not shown it is incapable of pursuing its
development plan under the current PUD Amendment Requirement. Even if Crystal attempted to obtain such signatures
and failed, it would not warrant the current Request, but rather reinforce the prudent policy reasons for the PUD
Amendment Requirement.
6 Article VII of the Town’s Home Rule Charter and the Article V, §1 of the Colorado Constitution provide registered
electors of the Town the power to propose any ordinance to the Board of Trustees through the initiative process, including
an amendment to the UDC. The initiative process requires petitioners to obtain signatures of a least 5% of the registered
electors in Town on an initiative petition setting forth the proposed ordinance. The Board of Trustees may then either
accept and adopt the initiated ordinance or place it on the ballot for consideration and vote by the registered electors in
Town.
7 Of course, it was citizen support that resulted in the creation of the RVR PUD, which was approved by the Town
electorate upon a referendum petition.
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3. The Town Has the Authority to Require Applicants to Meet the PUD Amendment
Requirement.
The Colorado Planned Unit Development Act of 1972 (the “PUD Act”), C.R.S. § 24-67-101,
et seq., authorizes and sets forth standards for local governments to create PUDs. A local government
authorizes the establishment of PUDs in its jurisdiction by passing an enabling ordinance that sets
forth the standards, procedure, and conditions for PUDs in that jurisdiction. Id. at 104. The PUD Act
expressly provides that a home-rule municipality may supersede the standards set forth in the PUD
Act in its PUD enabling ordinance. Id. at § 107(1). Such standards must support the purposes of the
PUD Act, be clear, and applied even-handedly.
As cited in the Otten Johnson memo, the PUD Act provides that a PUD may not be approved
“without the written consent of the landowners whose properties are included within the planned unit
development.” Id. at a 105(1). With respect to amendments or modifications of a PUD, the PUD Act
provides only that “[r]esidents and owners of the planned unit development may, to the extent and in
the manner expressly authorized by the provisions of the plan, modify, remove, or release their rights
to enforce the provisions of the plan…” Id. at 106(3)(c). 8 The PUD Act places no restriction on the
minimum requirements to submit an application to amend an established PUD that may be included
in a PUD enabling ordinance, such as that set forth in the PUD Amendment Requirement. In fact,
the PUD Act provides for express authority to include additional requirements than those contained
in the PUD Act. Id. at § 105(7).
As a legislative enactment, the Town’s PUD Amendment Requirement is presumed valid and
constitutional because it bears a “rational relationship” to the health, safety, or welfare of the
community. See Sellon v. Manitou Springs, 745 P.2d 229 (Colo. 1987). Further, “the party assailing
the constitutionality of the ordinance has the burden of providing its invalidity beyond a reasonable
doubt.” See Tri-State General & Transmission Co. v. Thornton, 647 P.2d 670, 677 (Colo 1982).
None of the cases cited by the Otten Johnson memo place a cloud on the constitutionality of the PUD
Amendment Requirement, much less one that might rise to this high standard of review.
Accordingly, as a home-rule municipality vested with the powers of self-government and local
control, the Town has legitimately exercised the authority granted to it by the PUD Act by including
the PUD Amendment Requirement in the UDC.
4. The PUD Amendment Requirement is Appropriate and Advances the Purposes of the
PUD Act.
The UDC and the PUD Amendment Requirement protect the interests of property owners in
a PUD, who are presumed to have an interest in the entirety of a PUD. See Whatley v. Summit County
Comm’rs, 77 P.3d 793 (Colo. App. 2003). Allowing any single property owner to submit an
8 With respect to the RVR PUD, Section 6.70 thereof incorporates the Town’s zoning and subdivision codes (now the
UDC) to control any amendment to the RVR PUD.
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application to substantially amend the PUD, such as changing the use of a foundational element of
the development like a golf course, would be incongruent with PUD amendment standards under the
PUD Act and the UDC.
As a general matter, the PUD Act requires a municipality to make express findings that a
“substantial modification, removal, or release of the provisions” of a PUD plan “is consistent with
the efficient development and preservation of the entire planned unit development, does not affect in
a substantially adverse manner either the enjoyment of land abutting upon or across a street from the
planned unit development or the public interest, and is not granted solely to confer a special benefit
upon any person” and is “in general conformity with the comprehensive plan…” See C.R.S. § 2467-106(3)(b) and 104(1)(f) (these review standards are included in the UDC). Compliance with these
standards unavoidably requires community consent and support. By requiring that community
backing on the front-end of an application, the UDC’s PUD Amendment Requirement shields the
Town and the subject PUD from inadequate or undeserving modifications. Moreover, it provides
owners who purchased property in such thoroughly planned developments, and in reliance on the
development plans thereof, assurance that the development plan cannot be amended without at least
a minimum of community support. For this and other concerns that Crystal “does not doubt the
validity of” 9, the PUD Amendment Requirement has advanced the public interest and welfare of the
Town. To remove or amend the provision now would upend the intentional and community-serving
requirements necessary to amend a PUD in the UDC.
Contrary to assertions in the Otten Johnson memo, the PUD Amendment Requirement has not
precluded appropriate amendments to PUDs in the Town. For example, in 2016 applicants
successfully completed a substantial amendment to the Crystal Village PUD to amend the zone
district text. See Ordinance No. 20, Series of 2016, recorded in the public records of Garfield County
on December 6, 2016 at Reception No. 886166. By acreage, the Crystal Village PUD is the second
largest planned unit development in the Town. This is but one example, however, it also illustrates
another point overlooked by Crystal, as follows.
Typically, a planned unit development will also result in the creation of a common interest
community with all property therein encumbered by and subject to a declaration of covenants,
conditions, and restrictions. Such a declaration will also typically contain restrictions on the use of
property in the common interest community. To amend such restrictions in a declaration requires the
consent or approval of a threshold number of owners, which, in case of a restriction on use of property,
requires consent or approval at least 67% owners in the common interest community. See C.R.S. §
38-33.3-217(4.5). Thus, as practical matter, to pursue an amendment to a PUD that will change the
use restriction of a given property will typically also carry with it an amendment to the corresponding
declaration, which will necessitate express approval by more owners than is required by the PUD
Amendment Requirement. Such was the case with Crystal Village PUD and would be for most of
the planned unit developments in Carbondale, with the exception of RVR.

9 See Otten Johnson Memo, page 4.
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Although within the RVR PUD, the Golf Course Parcels are not part of the RVR planned
community and, thus, not subject to the Amended and Restated Master Declaration, recorded in the
public records of Garfield County, Colorado on March 25, 1998 at Reception No. 522481, as amended
(the “RVR Declaration”), which applies to all other property in the RVR PUD. As a result, Crystal’s
Request would more acutely affect RVR owners in that it would not only remove their voice from the
requirements to submit an application to amend the RVR PUD, but an amendment to the RVR
Declaration would not be required where such voices would be otherwise heard and necessary for
approval.
Crystal also argues that the PUD Amendment Requirement is unduly burdensome with respect
to large planned unit developments such as RVR. To the contrary, the PUD Amendment Requirement
ensures that complex, intricate, and carefully planned developments cannot be easily unwound
without the support of the owners who purchase into the approved PUD plan. In the case of RVR,
Crystal wishes to pursue an amendment that would upend the cornerstone of the development and
affect the open space, parks, density, water, transportation, and a myriad of other issues that RVR
owners relied upon not changing without at least 50% of their approval when they purchased property
in RVR. The policy purposes of the PUD Amendment Requirement are exemplified by communities
such as RVR, not diminished.
With respect to other jurisdictions, although the cited examples do not contain the same
express PUD Application Requirement as Carbondale in their municipal codes, often times similar
standards are simply incorporated into the approved PUD plan for a given development. Here, the
Town, using its home-rule and statutory powers, keenly incorporated such a requirement into the
UDC.
Lastly, the Association conducted community polling to gauge RVR owners’ position with
respect to the Request. As of the date of this letter, 323 of the 556 RVR owners have responded to
the straightforward question of whether they support the Request: 98% of the respondents were
“strongly opposed” and 2% were merely “opposed.” The P&Z’s most directly affected constituents
do not support the Request. By implication, the affected community supports the current PUD
Amendment Requirement and there is not any public will to see it amended.
5. Conclusion.
In short, the Town has the clear authority to maintain the PUD Amendment Requirement and
prudent public policy reasons to support such an enactment. Crystal’s self-serving request fails to
articulate any compelling reason to deviate from the Town’s prudent, home-rule legislation set forth
in the UDC. Finally, it cannot be ignored that the party making the Request is Crystal, the owner of
the Golf Course Parcels, with the history summarized at the outset of this letter. Rather than engage
with its neighbors face-to-face in accordance with PUD Development Requirements, Crystal would
prefer to not even try and rather seek to dismantle this central element of land use planning for all of
the Town and altogether remove its neighbors from the application considerations altogether.
The Town has the absolute discretion to deny the Request. It should not hesitate to do so.
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Feel free to contact me with any questions you may have.
Very truly yours,
KARP NEU HANLON, P.C.

Jeffrey J. Conklin

JJC:jjc
cc:

Board of Directors (via email)

THE MYLER LAW FIRM, P.C.
DAVID J. MYLER

TELEPHONE

a division of

BALCOMB & GREEN, P.C.

(970) 927-0456

FACSIMILE
(970) 927-0374

CHER VINCENT, Paralegal

211 MIDLAND AVENUE
SUITE 201
BASALT, COLORADO 81621

EMAILS

dmyler@mylerlawpc.com
cvincent@mylerlawpc.com

July 19, 2018

Janet Buck, Planning Director
Town of Carbondale
511 Colorado Avenue
Carbondale, CO 816123
Re:

Via email at jbuck@carbondaleco.net

Request for Code Interpretation

Dear Janet:
I am writing on behalf of RVR Golf, LLC (“RVR Golf”) as the owner of Golf Course Parcel
6 at River Valley Ranch (“Parcel 6”). Parcel 6 is within the boundaries of the RVR Planned Unit
Development (“RVR PUD”). As we have discussed, RVR Golf wishes to remove Parcel 6 from the
RVR PUD and rezone it to Residential/High Density. I have attached drafts of an introduction and
an analysis of rezoning and comprehensive plan issues that will be included in an application for
removal and rezoning together with a conceptual site plan. The application will request that the
RVR PUD be amended for the sole purpose of removing Parcel 6. No other amendments will be
requested.
Section 2.4.3.C.4 of the Town’s Unified Commercial Code (“UDC”) requires that any
application requesting an amendment to a PUD “be signed by at least 50% of the owners of the area
of real property within the area that is directly subject to the proposed amendment.” The phrase
“direct subject to” is ambiguous and there are no standards or criteria to guide an applicant or the
Town in determining which areas of real property are, in fact, directly subject to an amendment.
Accordingly, pursuant to Section 1.7.1 of the UDC, and in the context of the proposed application, I
am requesting that you provide an interpretation of Section 2.4.3.C.4 sufficient to determine which
areas of real property within the RVR PUD will be directly subject to the removal of Parcel 6.
In making that determination, please consider the following:

THE MYLER LAW FIRM, P.C.
Request for Code Interpretation
July 19, 2018
Page 2
1. RVR Golf believes that the only area of real property which is directly subject to the
proposed amendment is Golf Course Parcel 6.
2. The phrase “owners of the area of real property within the area that is directly subject to the
proposed amendment…” makes it clear that there are circumstances where the land area
directly subject to an application will be less than the area of the entire PUD. If the section in
question required the signatures of 50% of the owners of the land area within the entire PUD,
it would have been a simple matter to so state. It seems clear that the requirement for
signatures was never intended to include the entire area of the PUD but rather the specific
area to which the amendment directly applies, in this case Parcel 6.
3. The term “directly subject to” seems to require that a proposed amendment directly apply to a
specific area within the PUD by, for example, changing its allowed use or development
potential in order to require a signature on the application for such an amendment by its
owner. It is difficult to see how any residential lot or common area within RVR will be
directly subject to the removal of Parcel 6 since such removal will not subject a residential
lot or common area to any change in use or development potential. Those lots and common
areas may be impacted by the proposed amendment, but that is not the same thing as being
directly subject to that amendment.
4. The application will not request an increase in the over-all density cap as specified in various
PUD provisions. The reason is simple: Parcel 6 will be removed from the PUD and any
density subsequently approved for that Parcel through rezoning will not be subject to that
cap. We acknowledge that Parcel 6 is currently within the area of real property that is subject
to the cap and that any residential development that may be approved through rezoning will
result in units in excess of that cap. This fact will, of course, be the focus of discussion and
deliberation in the rezoning process. However, for the purpose of the requested
interpretation, it is irrelevant, since no area of real property within the PUD, except for Parcel
6, will be directly subject to an increase in density above the cap. Even if an increase in the
density cap is required as a part of the proposed application, it is difficult to see how any
residential lot or common area will be directly subject to that increase since they are all
subject to specific density caps which will not be changed if Parcel 6 is removed and
rezoned. In short, the removal of Parcel 6 and an increase in the overall density of the land
area currently subject to the PUD will have no direct effect on any residential lots or common
areas.
I look forward to the opportunity to review and discuss this request with you at your earliest
convenience. If you have questions or need additional information, please do not hesitate to contact
me.

